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A, IDENTITY OF PRTITIONER

This motion is Filed, pursuanr ro RAP 13.4(H)(3),
by William Wucrray Portéar, who ask the convk te accept

\

review of the decision in Parv B,

a

On March 24, 20106, Spokane County Superior Court,
the Honorable Salvatore [, Cozza, denied Mr, Porter's
Crf 7.8 motion, which sought to specifically enforce his

origianal plea agreement under which he had plead guilty

En se { f sought was

cond degree raps, on rhe basis relie
barred by collaveral estoppel and res judicata,
On June 2, 2017, the Court of Appeals affirmed the

rizl court did not assess rhe

=

finding because ¢

o~

(<]

fude

‘timeliness, found the motion unvimely, and rransferred

1

it to the Court of Appeals undr CrR 7.8(e)(2), ir abused

iscretion, The court diamissed the metion as untimely,

3
b
[

A capy of the decision (and rhe trial ceurts
memorandum opinion) is in the Appendix ar pags 1-9,

C. =~ ISSURES PRESENTED FOR REVIRY

1. . By th State failing to argue the CrR 7.8 motion was
nacimely din che trial court that issus was norn preserved
for appellate review?

2. Did rha trial court err whn it found res judicara and
collateral estoppel barved review of My, Perters motion?

s

b}

o STATEMENT OF THE CAS

On October 2, 2002, Mr. Pocrer plead guilty ko

-1~



"Porter agrepd o Tead guilty in axchange for

a "determinate low end standard range sentensa." Oa

'"Febfﬁéf§&4;”2003 the ‘trial judge 1mposed é'"determlnate o
mid range 90 month term of confiﬁément.j o

On March 29, 3003, the Department of Gerrections
‘wrote éfléﬁtéi'Eb”ﬁ6?5“?ﬁé”€¥§5TWEBHEEW£E&TEHé“bfbéééﬁfai
vhon negociated the plea asresment informing them that
Porter was eligibleHfg;wgﬁwﬁggiéfé}ﬁinaté sentence’ under
RCW 9,94A,712, ' T
"The State than moved to. “amend the Judgment and
1 sentence to include a m@re severéﬂggnalry under RCW'
9.94A.712.'Oﬁ'Apfiiwﬁdjh566§:mgffﬁ5ﬁgwﬁo%iéé“£6"Mr;,P@nief,
the court granted the motion and amended the judgmentn -
anawééﬁtéﬁéé7éb'{ﬁéiﬁﬁéwéﬁmwiﬁﬁéﬁé¥ﬁiﬁééé“ééhEéhée;" The

trial court did not inform Mr. Porter of ‘these occurances

or 6f’His”fi§ﬁiwto appeal “from the amended bentence.”“%w“

"Mr. Porter became aware of the April 30, 2003

. R0 e RS

order well after the time in which an appeal or a
‘collateral attack could’ be takcn, however; he made three
unsuccessful attempts to obtain relief from the order
and on each attempt”Eﬁéwgégifiéﬁgm§é¥é ﬁismisséd on

procedural grounds.
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the United States is involved., RCW 13,4(b)(3),

1. The State did not preserve the issue of whether
the motion was untimely or successive for appellate review, -

Mr., Porter contends that the Court of Appeals
errad when it adopted the Stares contention raisad for
the first time in‘its>fepiy bfief;'The State did not
argue in the triél'éoﬁrtAEhat”EHé'Mﬁ} Porter's motion
was untimely or successive before the trial court, the
trial court did noﬁ-éhtéf'éhléfdéf which affected that
issue, and nor did the trial ecourt court dismissad
the 7.8 motion for ﬁhosé reasons, Thus, because of this,
the issue of whethar the 7.8 motion was not timely'and
successive was not pfeéér;ed-fqr appellatevreﬁiew.;sée

State v, Nason, 168 Wn.2d 636 (En Banc) (2010).

2. Thé claim raised in the motion were net collateral
estoopel or res judieata the rrial court arred,

The Court of Appeals and the State failed to
address the enly issue that wés‘pfbperly before the
court. Mr. Porvter contends that the trial court erred

because the threshold requirement for the applicatien

of res judicata is a valid judgment on the merits in

a prior suit. Ensley v. Pitcher, 132 Wn.App 891, 89¢,
922 P,3d 99 (2009), review denied, 168 Wn,2d 1628.

Porter contends the grouﬁds on whiﬁh the trial court
dismissed his motion are improper bacause ‘his reasons

_4_



for seeking o w1thd aw his plea have never been
addressed on their merits,
Under the cireumstances presented the superior
courté dismissal order based_én collataral estoppel or
res judicata 1s ao abuse upder the standard set forth

by this ceurt in State v, Foxhoven, 161 Wn,24 163, 163

P 3d 786 (2007) (En Bane) (AbUﬁé of-discretion sténdard).

F. CONCLUSION

¥

For the foregoing reasons, Mr Porter urges this

Court to accept review,
DATED July 6, 2017.

Respectfully submitted,
WILLIAM M, PORTER
Defandant/Petitioner

COYOTE RIDGE CORRECTION CENTER
P.,0. B80Y 769
CONNFLL, WA, 99326

CERTIFICATE OF SERVICE

Tha undarsigned cerrifias that on the

date below I caused a trua and corizct copy
of the docoment to which this certificate

is atrached ro be mailed ro atrornay of record
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MAR 2 4 2016

SPCRANE COUNTY CLERK
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE
' ) No. 02-1-01224-9
STATE OF WASHINGTON )
o ) ORDER DENYING MOTION

Plaintiff, } TO MODIFY /CORRECT SENTENCE - )
VSs. g
WILLIAM MURRY PORTER g
Defendant. ;

William Murry Porter seeks reliéf by way of motion under CrR 7.8(b) to modify or correct the Judgment
and Sentence stemming from his conviction on a guilty plea for Second Degree Rape. The Judgment and

Sentence was.amended by order on April 30, 2003 because the original sentence failed to comply with -

RCW 9.94A.712 which imposes a minimum term of incarceration followed by a term of community -

custody equal to the maximum sentence for the offense. RCW 9.94A.712(3). Mr. Porter has filed a total

of three prior personal restraint petitions:

24890-5-1I1

29117-1-III (These two were combined by the Court of Appeals)

32570-9-111

The Court of Appeals, Division III dismissed the first two personal restram petltlons in 2010 and the third
was dismissed in 2014. (See attached) ‘

The new motion seeks to re-litigate the same issues already addressed by the Court of Appeals in 2010
and 2014,

1 : Judge Salvatore F. Cozza
Spokane County Superior Court Dept. 6
1116 West Broadway Ave.
Spokane, WA 99260
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Accordingly, his motion before this court is dismissed under the doctrines of collateral estoppel and res

Judicata.

Dated this 24th day of March, 2016

Sz

Judge Salvato#é F. Cozza

2 ' Judge Salvatore F. Cozza )
Spokane County Superior Court Dept. 6
‘1116 West Broadway Ave.
Spokane, WA 99260




FILED

JUNE 20, 2017

In the Office of the Clerk of Court
WA State Court of Appeals, Division 11

~ IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 34362-6-I11
Respondent, ) :
)
V. ) - o
_ )  UNPUBLISHED OPINION ‘
WILLIAM MURRY PORTER, ) -
: )
Appellant. )

SIDDOWAY, J —_Tna fo@rth collateral attack on vhis sentence oﬁ conviction for
second degree rape, William Porter filed a CrR 7.8 motion to vacate his amended
judgment and sentence so that he coul& withdraw his 2003 guilty plea. He claims he \;vas
led to believe he was pleéding toa .,crime with a determinate sentence, and either his plea
~ was involuntary, because it was based on misinformation, or the State breached the.plea
agreement when it r_r_1_9ved to amend his sentence to be‘indeterrﬁinate as required by law.
The trial court denied Mr. Porter’s motion} on the bésis that the relief sought was barred
by collateral estoppel or res judicata.

In this most receni collateral attack, Mr. Porter for the first time ﬁrovi_dés evidence,
not just argument, that he was excluded from the process whereby his judginent and |
senteﬁcé was amended to be indeterminate. He argués that because of the lack of notice,
~ the one-year time limit on collateral relief that has been fatal to his prior pcrsoﬁal

restraint petitions never ran.



No. 34362-6-111
~ State v. Porter
This court’s order dismissihg his first anci second petitions in 2010 ruled thet Mr.
“Porter did receive notice of the one-year time limit. Since Mr. Poiter did not seek
discretionary review of that deterrﬁination, it binds ﬁim. He is foreclosed from presenting
a better-sepported argument, now, that he never received netice of the time limit. |

Mr. Porter’s CrR.7.8:motion should have been transferred.to this-court by the..«. ~=

superior court for consideration as a personal restraint Iﬁetition, in which case it would "
have eeen dismissed as untimely. The trial court’s dismissal was harmless error and is
affirmed.
FACTS AND PROCEDURAL BACKGROUND |

On October 2, 2002, William Porter pleaded guilty to second deér'ee rape. At the
hearing at which his guilty plea was accepted, Mr. Porter signed a statement on plea of
guilty acknowledging that under RCW 9.94A.712 his sentence was subject to review by
the Indeterminate Sentence Review Board (Board). The statement he signed disclosed
that the Boar‘d.could increase.his minimum term of confinement if it determined Mr.
Porter more likely than not would commit a sex offense if released from cusfedy'. e

The colloquy between the court and cotinsel dﬁring the guilty plea hearing reveais’
that indeterminate sentencing under RCW 9.94A.712 was new to eounsel and the c‘eurt, |
and that this was one ef the first (if net the first) sente_nces the trial ceﬁrt had discussed
with an offender under the c'h_ange ofilaw creating indeterminate sentencing for sex

offenses committed on or after September 1, 2001. The court arid counsel discussed and

2
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State v. Porter

disclosed to Mr. Porter that he was subject to community-custody for life. He was

informed of theétandafd range sentence for his crime. There was no discussion ciuring

the gﬁilty-plca heéring of how the Boérd might increase his period of incarc_ération. '
Mr. Porter was sentenced in J anuary 2003. During tﬁe‘ sentencing hearing, the . -

prosecutor described it as a “determinative sentencing,” with commuaity custody of -

“eighteen to thirty-six months to life.” Report of Proceedings (Jan. 3 1;, 2003) at 3. But
Mr. Porter’s lawyer described quite cleérly how indeferminaté sentericing would work.
When given a chance to speak, Mr, Porter expressed no confuéion or concern.

In completing the judgment and sentence, the court sentenced Mr. Porter to a 90-
month period of confinement. It completed the section o-f the judgment and sentence
form dealing with determinate seﬁtence;s rather than the section dealing with'
indeterminéte sentences.

Two rhonths later, the Department o-f_Corrections (DOC) wrote to the cd,urt and
counsel to notify them that changes needed to..be made to the judgment and sentence to
reﬁect'jhe indeterminate sentencing requireci by RCW 9;94A.71_-2. It concluded with the
following request: |

The Department un’dcrst'ands that re-sentencing Mr. Porter would

involve bringing him back to court and that could take approximately two

weeks. In the interest of judicial economy, the Department respectfully

asks this Court to amend the judgement [sic] and sentence in this case. If

we have not heard from the Court within 30 days of the date of this letter, -
we will refer this matter to the Attorney General’s Office for follow-up.



No. 34362-6-111
State v. Po.'rter‘
Clerk’s Papers (CP) at 48. |

Ori‘Apiil 28, 2003, the State‘ presented a departmentiof the superior court different
from the sentencirig court with an order, telephonically approved by Mr. Porter’s trial )
lawyer, entitled “Order Amend [sic] Judgment and Sentence,” which ordered the changes

requested by DEC. G;%&t—-?:%—SBrTh’e court signed the order, which was filed sn-Apsit—sws

30, 2003. There is iio iiidicatiqii in our record tkiat Mr. Porter was present when the order
was signed or that he was even notified of the motion and order.

Years later—in 2009 and 2010—Mr: Porter filed two personal restraint petitions
with this court. In his ﬁrst,'Nq. 28490-5-1I1, he contended he was entitled to specific
performance of the original judgment and sentence because the amendment was contrary
to the State’s promiss io recommend a determinate sentence. He arggéd he wouid not
have pleaded guilty if he had been told he could receive an indeterminate sentence.
According to Mr. Porter’s petition, he was unaware his sentence was not determinate
until 2608, when he asked about submitting a felease address for what he believed was
his impending release—only to ﬁrid out that his release was noitimpendmgéln;iujsseéond .4
petition, No. 29117-1-III, he made a related argument that his plea was ncit -voluniary due -
td ineffective assistance of co_unse,i;-

In its order dismissing the first and second petitions, tiiis court i)bseﬁ'ed tliat Mr.
Porter filed them more than a year after ths judgment and sentence Was filed and they

were untimely under RCW 10.73.090(1) unless the judgment and sentence was invalid on

4
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its face, the court lacked competent jurisdiction, or the petitions were based solely on one
ot more of the exceptions set forth in RCW 10.73.100(1)-(6). Mr. Porter argued that the
notice ekception (more pfecisely, a “failu’r(e_-to give notice’v’ exception) to the RCW
10.73.090 time limit appiied, citing State v. Schwab, 141 Wn. App. 85,91, 167 P.3d 1225

(2007%(“When a statute requires that a court or DOC notify a defendant of'a time bar-asnd

the notice is not given, this omission creates an exémption to the time bar.”) The State
responded t‘:hat noticé was provided by Mr. Porter’s jﬁdgme_nt and sentence. |

This court agreed with the State, deciding in its November 15,2010 order:

Mr Porter argues that the order amending the Judgment and sentence does

not contain the same notice. But the order does not amend the notice

portion of the judgment and sentence. Accordingly, Mr. Porter received

notice of the cne-year rule.
Order Dismissing Pers. Restraint P?etitions', In re Pers. Restraint of Porter, Nos. 28490-5-
III & 29117-1-111, at 2 (Wash. Ct. App. Nov. 15, 2010). Although Mr. Porter indicated
an intention to seek discretionary review of this court’s dismissal order, he nevéf filed a
: mdtic‘*\ for such review. Our Supreme Court dismissed. the cause number it had.
estabhshed for Mr. Porter’s motion as abandoned. See Letter Ruling Dlsrmssmg Mot as
Abandoned, In re Pers. Restraint of Porter, No. 85409-2 (Wash. Mar. 1, 2011). :

The présent appeal arises from a motion filed by Mr. Porter in the superior court

on March 24, 2016, asking it to allow him to withdraw his guilty plea or to specifically

enforce the original plea agreement. He acknowledges that the remedy of specific
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performance is “questionable” in light of 'our Supreme Court’s decision in State v.
Barber, 170 Wn.2d 854, 248 P.3d 494 (201‘1‘).' Br. of Appellant at 11-12. He again
argued in the trial court and argues on appeal that the notice exception to the o.ne-year:-i ~

time limit applies. This time, for the first time, he supports his argument with a

dectaration. . : & . - o g

S N~ 5 il ot 2"

The trial coﬁrt denied Mr. Porter’s motion, stating in its order, “The new motion
seéks to re-litigafe thé same issues alréady addressed by the Court of Appeals in '20.10 and” -
- 2014, Aécordingly, [Mr. Porter’s] motion before [the triél] court is dismissed under the
doctrines of collateral éstoppel and res judicata.’-’ CP at 57-58.

Mr. Porter appeals.

ANALYSIS
Mr. Porter makes‘three assigﬁments of error, which we address in turn;

Assignment of Error 1: The trial court erred in entering an order
amending appellant’s judgment and sentence nunc pro tunc

Citing State v. Simissaert, 103 Wn.2d 636, 639,~694 P.2d 654 (1985), Mr-‘,n.I"ortc;r
argues that the trial court improperly amended his judgment nunc pfo tunc. Smissaert
invalidated a nunc pro funé amendment to a judgment, holding that a nunc pro tunc order
“is proper only to rectify the record as to'acts which did occur, not as to acts which

should have occurred.” Id. at 641 (emphasis added).
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\

'The order amending Mr. Porter’s\judgrhent'and sentence was not a nunc pro tunc
order. It was dated April 28, 2003, and did not purport to reflect anything that had, in
fact, happened at fhe January sentenc;ing; It addres;c,éd only what should' have happened.

Mr. Port_er appears to find Smissaert relevant for its discussion of how, When'a '

defendant waives his right to appeal based on a judicial error in sentencing, correctioft f “ -

the sentencé. should reopen the opportunity to appeal fthe original judgment. Id. at 643.
That reasoniﬁg cannot apply here, even by analogy, because any argument that the' one-
year time limit on collateral attack was reopened by amendment of Mr. Porter’s judgment
and sentence is foreclosed by this cohrt’s_2010,<_)rder dismissing his first two perlsonal-
restraint petitions. Were we writing on a clean slate with the evidence‘aﬁd argument now
presented, a majority of the panel might reach a different conclusion. But the November
15, 2010 order is res judiqata on the‘issue of whether the one-year time limit for'collate.ral
attack ran in January 2004.

Asszgnment of Error 2: The State’s motion to amend the judgment and
wo o sentencé violated promises in the plea agreement - ¢ < k-

M. Porter complained below and complains on appeal that because his prior
collateral attacks hav_é beeﬁ dismissed as time barred or successive, he has never had a-
hearing on the merits of whether he should be allowed to withdraw his guilty plea.

A motion for relief from Judoment under the superior court criminal rule, like a

personal restraint petltlon is subject to RCW 10.73.090 and .100. CrR 7. 8(b) If such a
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motion or petition is filed more than a year after the judgment and séntence became final,
it is barred as untimely unless th.e jﬁdgment énd sentence is invalid on its face, the trial
court lacked cémpeterit jﬁrisdiction, or the ﬁetition is based solely on one or morc’of the
- exceptions set forth in RCW ‘10.73.10(-)(1)-(6). See In re Pers. Restraint of Benavidez,

160 Wi App. 165, 179,246 P.3d842 (2011Y (addressing timeliness of a petition). hfs .+

Porter filed his motibn more than one year after the judgment and se'ntenrce became final,

While it is true that Mr. Porter has never had a hearing on the merits of his plea
Withdrawal claim, he is not entitled to such a hearing unless his challenge falls within an
exception to the one-year rule. His brief on ép‘peal does nof identify any exception that
applies.

Assignment of Ervor 3: T h'e trial court erred in dismissing
appellant’s motion for relief from judgment on principles of collateral
' : estoppel and res judicata

Finally, Mr. Porter argues that the grqﬁnds on which the trial court dismissed his
" motion were improper l;ecause his reasons for seeking to withdraw his plea havé never
been aéd’ressed on their merits "ahd :he has alwéys proceeded pro se. He argues that cur
Supreme Court can réview his motion on its merits under RAP 16.4(d) and we should
transfer hié appeal to that coﬁrt. Br. of Appellant at 11.

For a reason unrelated to Mr. Porter’s argument, the trial court did abuse its -

discretion: it should have assessed timeliness, found the motion untimely, and transferred

it to this court for consideration as a personal restraint petition. CrR 7.8(c)(2).

8
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Nonetheless, we can affirm the trial court’s rejection of a defendant’s CrR 7.8 motion on
any grounds supported by the record. State v. Costich, 152 Wn.2d 463, 477, 98 P.3d 795
(2004). - |

~ Because Mr. Porter’s_ motion is untimely, we are required to dismiss it, even if we

ireat it'as a personal restraint p ctition that is also successive. A petitisn that is both

untirneiy and successive must be dismissed as untimely ratﬁer than transferred to the
Supremé Court. Inre Pers. Restraint of Bell, 187 Wn.2d 558, 564, 387 P.3d 719 (2017).

We affirm the trial court’s dismissal on the basis of harmless error: had it '
transferred the motiop to this court for consideration as a personal restraint petition, we
Woﬁld have found it untimely.

Affirmed.

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

S ?%o@@wx o

Siddoway, J.

©2.06.040.

WE CONCUR:

%& - mef‘%bg““"‘f “

orsn% : | Lawrence-Berrey, A.ClJ.



