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A - i pentity of petitioner ■

This niotlon is filed, pursuant to RAP 13,4(b)(3),

by William Murray Porter, v/ho ask the court to aGCspt

reviav/ of the decision in Part Fi,

3, DECISIOM

On March 24, 2016, ^3pokane County Superior Court,

the Honorable Salva'core F, Cozca, denied Mr, Porter's

GrR 7,8 motion, which sought to specifically enforce his

o r i g i a n a I plea agree in e n t under w h i c h he ha d plead g u i 11 y

Co second degree rape, on the basis relief sough t v/as

barred by collateral estoppel and res judicata.

On June 2, 2017, the Court of Appeals affirmed the

finding because Che trial court, did not assess Che

timeliness, found the motion untimely, and transferred

It to the Court of Appeals undr CrR 7,B(c)(2), it abused

it discretion. The court dismissed the motion as untimely,

A copy of the decision, (and the trial courts

memorandum opinion) is in the Appendix at pags 1-9,

C, ' ISSUES PRESEHTSD FOR REVI.l-.W

1. . By th State failing to argue the CrR 7,8 motion was
untimely in the trial court that issue v;as not preserved
for appellate review?

2, Did the trial court err whn it found res judicata and
collateral estoppel banned review of Mr, Porters motion?

D, STATEMENT OF THE CASE

On October 2, 2002, Mr, Porcar plead guilty Co
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second degree rape,. ~

Porter agreed to, plead guilty in exchange for

a "determinate low end sta.ndard range sentence." On

February, 4-, 2003, the trial judge imposed a "determinate

mid range 90 month term of confinement.''

On March 29, 2003, the Department of Corrections

x^rote a letter to both the trial court and the prosecutor

xfhom negoeiated the plea agreement informing them that

Porter was eligible for an ''indeterminate sentence' under

ROW 9.94A.712. ' ■

The State than moved to. amend the. judgment and

sentence to include a more severe penalty under ROW

9,94A.712. On April 30, 2603, without notice to Mr. Porter

the court granted the motion and amended the judgmentn

and sentence to include an'''indeterrainate sent The

trial court did not inform Mr, Porter of these occurances

or of his right to appeal from the amended' sentenee.
I

Mr. Porter became aware of the ApriT'3^^^^^ '2003

order wall after the time in which an appeal or a

collateral attack could be taken, however, he made three

unsuccessful attempts to obtain relief from the order

and on each attempt the petitions were dismissed on

procedural grounds.
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Then Mr, Porter filed a CrR 7,3 mocion in the

trial court seeking an order allowing him i:o withdraw

h i s g u i 11 y p 1 e a o n c h e g r o u n '1 s t h e S r n r r> breach a d t h e

plea agreement xi/ban it sought an order amending the

jndgmenr. and sentence to include an indetermi no to sentence,

Tha trial court denied the motion on the basis

that the relief sought by Porter was barred by collateral

e 31 o p pel o r r e s ;j u <11 c a t a . Mr. P o r t e r a p p a a 1 e d , arguing

the trial court erred when it dismissed his motion on the

principles of collateral e.stoppal or res judiceta because

the reasons for seeking trj v/ithdraw itis. gtiilty plea have:

naver been addressed on the merits.

The Stare did not appear in the trial court, but

it did file a respondent brie? on aaneal which did not:

3 d d r e s s . t h s e r r o r a s s 1 g n e ri b y M r . P o r t e r , i. n s t e a rf, i., t.

argued bec.ause tlie issue was exactly the same as in

Porter's two ru'evious collateral attacks, the trial

court r!id nor .ahuse its dl,scretion by dismi.Ksin.g the

motion under the joint operation of CrR 7,3 and RCW

10 . 73 .1 0 , rhe Cou rt or A ppea 1 s s'Iop t£:d the S t.a t e

con rent ion and dismissed the motion as untimely.

^ ■' ARGUMBMT WHY RilVIEH SHOULD BE ACCEPTED

A. o t i o Ti for 0 i s c r e 11 n n r-i r y R vt v i e w v; i 11 b a a c c r.: p t. 3 d

by the Supreme Court if a significan'* question of law

under t.he Cous titution of t!ie Sta te of VJasb Ingt.on or
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the United States is involved. RCW 13.4(b)(3),

1. The State did not preserve the issue, of .whfethar
the motion was untimely or successive for appellate review,

Mr. Porter contend.s that the Court of .Appeals

erred when .it adopted the States contention raised for

the first time in its reply brief. The State did not

argue in the trial court that' the Mr. Porter's motion

was untimely or successive before the trial court, the

trial court did not. enter an order which affected that

issue, and nor did the triai court court dismissed

the 7,3 motion for those reasons. Thus, because of this,

the issue, of whether the ,7. S motion was not timely and

successive was not preserved for appellate review, see

State V, Nason, 168 VJn.2d 936 (En Banc) (2010).

2, The claim raised in the motion were not collateral
estoppel or res judicata the trial court erred.

The Court of Appeals and the State failed to

address the only issue that was properly before the

court, Mr. Porter contends that the trial court erred

because the threshold requirement for the application

of res judicata is a valid judgment on the merits in

a prior suit. Ensley v. Pitcher'. 152 Wn.App 891, 899,

222 P.3d 99 (2009), review denied, 168 Wn.2d 1028.

Porter contends the ground.s on which the trial court

dismissed his motion are improper because his reasons
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for seeking Co withdrav/ his plea have never been

addressed on cheir fDerits,

Under the eirGumstances prasenCed the superior

GourCs dismissal order based on collateral estoppel or

res judicata is an abuse under Che standard set forth

by this court in State v» Foxh.oven, 161 Wn ̂ 2d 168, 163

P,3d 786 (2007) (Sn Banc) (Abuse of discretion standard)

F. CONCLUSIOM - .

For the foregoing reasons, Mr Porter urges this

Court to accept review^

DATED July 6, 2017

Respectfully submittedj
WILLIAM M. PORTER"

Defendant/Petitioner

COYOTE RIDGE CORRECTION CENTER

P.O, BOX 769

COMNELL, WA, 99326

aBTiFiC'ViE; aF

The undersigned certifies tliat on the
date telov I causExl a tnia and correct copy
of the docuiianiC to vvhich this cea'tificate

is attached to be nailed to attorriey of recorti
for the resp:)ndenr.,

(Ti/w/n
m'lE SIQNArjRE
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MAR 2 4 2016

SPOWrjuCOOK'lYCLEHK

IN THE SUPERIOR COURT OF THE STATE OF WASfflNGTON

IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON

Plaintiff,

vs.

WILLIAM MURRY PORTER

Defendant.

No. 02-1-01224-9

ORDER DENYING MOTION

TO MODIFY /CORRECT SENTENCE

William Murry Porter seeks relief by way of niotion under CrR 7.8(b) to modify or correct the Judgment

and Sentence stemming from his conviction on a guilty plea for Second Degree Rape. The Judgment and

Sentence was amended by order on April 30, 2003 because the original sentence failed to comply with

RCW 9.94A.712 which imposes a minimum term of incarceration followed by a term of community

custody equal to the maximum sentence for the offense, RCW 9.94A.712(3). Mr. Porter has filed atotal
!

of three prior personal restraint petitions:

24890-5-m

29117-1-III (These two were combined by the Court of Appeals)

32570-9-ni

The Court of Appeals, Division HI dismissed the first two personal restrain petitions in 2010 and the third

was dismissed in 2014. (See attached)

The new motion seeks to re-litigate the same issues already addressed by the Court of Appeals in 2010

and 2014.

Judge Salvatore F. Cozza
Spokane County Superior Court Dept. 6
1116 West Broadway Ave.
Spokane, WA 99260
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Accordingly, his motion before this court is dismissed under the doctrines of collateral estoppel and res
judicata.

Dated this 24th day of March, 2016

Judge SalvdfoM F. Cozza

Judge Salvatore F. Cozza
Spokane County Superior Court Dept.
1116 West Broadway Ave.
Spokane, WA 99260



FILED

JUNE 20,2017
In the Office of the Clerk of Court

WA State Court of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE

STATE OF WASHINGTON,

Respondent,

V.

No. 34362-6-III

UNPUBLISHED OPINION

WILLIAM MURRY PORTER,

Appellant.

SiDDOWAY, J. — In a fourth collateral attack on his sentence on conviction for

second degree rape, William Porter filed a CrR 7.8 motion to vacate his amended

judgment and sentence so that he could withdraw his 2003 guilty plea. He claims he was

led to believe he was pleading to a crime with a determinate sentence, and either his plea

was involuntary, because it was based on misinformation, or the State breached the plea

agreement when it moved to amend his sentence to be indeterminate as required by law.

The trial court denied Mr. Porter's motion on the basis that the relief sought was barred

by collateral estoppel or res judicata.

In this most recent collateral attack, Mr. Porter for the first time provides evidence,

not just argument, that he was excluded from the process, whereby his judgment and

sentence was amended to be indeterminate. He argues that because of the lack of notice,

the one-year time limit on collateral relief that has been fatal to his prior personal

restraint petitions never ran.
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State V. Porter

This court's order dismissing his first and second petitions in 2010 ruled that Mr.

Porter did receive notice of the one-year time limit. Since Mr. Porter did not seek

discretionary review of that determination, it binds him. He is foreclosed from presenting

a better-supported argument, now, that he never received notice of the time limit.

Mr. Porter's CrR.7.8vmotion should have been transferred-to this court by the-

superior court for consideration as a personal restraint petition, in which case it would

have been dismissed as untimely. The trial court's dismissal was harmless error and is

affirmed.

FACTS AND PROCEDURAL BACKGROUND

On October 2, 2002, William Porter pleaded guilty to second degree rape. At the

hearing at which his guilty plea was accepted, Mr. Porter signed a statement on plea of

guilty acknowledging that under ROW 9.94A.712 his sentence was subject to review by

the Indeterminate Sentence Review Board (Board). The statement he signed disclosed

that the Board could increase his minimum term of confmement if it determined Mr.

Porter more likely than not would cominit a sex offense if released from custody . ' :

The colloquy between the court and counsel during the guilty plea hearing reveals

that indeterminate sentencing under RCW 9.94A.712 was new to counsel and the court,

and that this was one of the first (if not the first) sentences the trial court had discussed

with an offender under the change of law creating indeterminate sentencing for sex

offenses committed on or after September 1, 2001. The court arid counsel discussed and
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disclosed to Mr. Porter that he was subject to community custody for life. He was

informed of the standard range sentence for his crime. There was no discussion during

the guilty plea hearing of how the Board might increase his period of incarceration.

Mr. Porter was sentenced in January 2003. During the sentencing hearing, the .

prosedutdr described it as a "determinative sentencihg," with community custody of

"eighteen to thirty-six months to life." Report of Proceedings (Jan. 31, 2003) at 3.. But

Mr. Porter's lawyer described quite clearly how indeterminate sentencing would work.

When given a chance to speak, Mr. Porter expressed no confusion or concern.

In completing the judgment and sentence, the court sentenced Mr. Porter to a 90-

month period of confinement. It completed the section of the judgment and sentence

form dealing with determinate sentences rather than the section dealing with

indeterminate sentences.

Two months later, the Department of Corrections (DOC) wrote to the court and

counsel to notify them that changes needed to be made to the judgment and sentence to

reflect the indeterminate sentencing required by RCW 9.94A.712. It concluded with,the

following request:

The Department understands that re-sentencing Mr. Porter would
involve bringing him back to court and that could take approximately two
weeks. In the interest of judicial economy, the Department respectfully
asks this Court to amend the judgement [sic] and sentence in this case. If
we have not heard from the Court within 30 days of the date of this letter,
we will refer this matter to the Attorney General's Office for follow-up.
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Clerk's Papers (CP) at 48.:

On April 28, 2003, the State presented a department of the superior court different

from the sentencing court with an order, telephonically approved by Mr. Porter's trial

lawyer, entitled "Order Amend [sic] Judgment and Sentence," which ordered the changes

requested-by DOG. ■Gp:-at-3S-33.-'The court signed the order, which was

30, 2003. There is no indication in our record that Mr. Porter was present when the order

was signed or that he was even notified of the motion and order.

Years later—in 2009 and 2010—Mr; Porter filed two personal restraint petitions

with this court. In his first. No. 28490-5-III, he contended he was entitled to specific

performance of the original judgment and sentence because the amendment was contrary

to the State's promise to recommend a determinate sentence. He argued he would not

have pleaded guilty if he had been told he could receive an indeterminate sentence.

According to Mr. Porter's petition, he was unaware his sentence was not determinate

until 2008, when he asked about submitting a release address for what he believed was

his impending release—only to fmd out that his release was not impending. In his second

petition. No, 2911.7-1-III, he made a related argument that his plea was not voluntary due

to ineffective assistance of counsel.

In its order dismissing the first and second petitions, this court observed that Mr.

Porter filed them more than a year after the judgment and sentence was filed and they

Were untimely under RCW 10.73.090(1) unless the judgment and sentence was invalid on

4  ■ '
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its face, the court lacked competent jurisdiction, or the petitions were based solely on one

or more of the exceptions set forth in RCW 10.73.100(l)-(6). Mr. Porter argued that the

notice exception (more precisely, a "failure to give notice exception) to the RCW

10.73.090 time limit applied, citing State v. Schwab, 141 Wn. App. 85, 91,.167 P.3d 1225

(200/)'-("When a statute "requires that a court or DGC notify a defendarit of a time bar hnd :

the notice is not given, this omission creates an exemption to the time bar.") The State

responded that notice was provided by Mr. Porter's judgment and sentence.

This court agreed with the State, deciding in its November 15, 2010 order;

Mr. Porter argues that the order amending the judgment and sentence does
not contain the same notice. But the order does not amend the notice
portion of the judgment and sentence. Accordingly, Mr. Porter received
notice of the one-year rule.

Order Dismissing Pers. Restraint Petitions, In re Pers. Restraint ofPorter, Nos. 28490-5-

III & 29117-1-III, at 2 (Wash. Ct. App. Nov. 15, 2010). Although Mr. Porter indicated

an intention to seek discretionary review of this court's dismissal order, he never filed a

. motion for such review. Our Supreme Court dismissed the cause number it had
■"V ■ •- i

established for Mr. Porter's motion as abandoned. See Letter Ruling Dismissing Mot. as

Abandoned, In re Pers. Restraint ofPorter, No. 85409-2 (Wash. Mar. 1, 2011).

The present appeal arises from a motion filed by Mr. Porter in the superior court

on March 24, 2016,' asking it to allow him to withdraw his guilty plea or to specifically

enforce the original plea agreement. He acknowledges that the remedy of specific

5 •
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performance is "questionable" in light of our Supreme Court's decision in State v.

Barber, 170 Wn.2d 854, 248 P.3d 494 (2011). Br. of Appellant at 11-12. He again

argued in the trial court and argues on appeal that the notice exception to the one-year.; ■

time limit applies. This time, for the first time, he supports his argument with a

declaration. , ; ^ v t . ; 't'

The trial court denied Mr. Porter's motion, stating in its order, "The new motion

seeks to re-litigate the same issues already addressed by the Court of Appeals in 2010 and

2014. Accordingly, [Mr. Porter's] motion before [the trial] court is dismissed under the

doctrines of collateral estoppel and CP at 57-58.

Mr. Porter appeals.

ANALYSIS

Mr. Porter makes three assignments of error, which we address in turn.

Assignment ofError 1: The trial court erred in entering an order
amending appellant's judgment and sentence nunc pro tune

Citing State v. Smissaert, 103 Wn.2d 636, 639, 694 P.2d 654 (1985), Mr, Porteir

argues that the trial court improperly amended his judgment nunc pro tune. Smissae'rt

invalidated a nunc pro tune amendment to a judgment, holding that a nunc pro tune order

"is proper,only to rectify the record as to acts which did occur, not as to acts which

should have occurred." Id. at 641 (emphasis added).
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The order amending Mr. Porter's judgihent'and sentence was not a nunc pro tune

order. It was dated April 28, 2003, and did not purport to reflect anything that had, in

fact, happened at the January sentencing. It addressed only what should have happened.

Mr. Porter appears to find Smissaert relevant for its discussion of how, when a •

defendant waives his right to appeal b&^Qd on a judicial error in sentencing, correction .eii, .

the sentence, should reopen the opportunity to appeal the original judgment. Id. at 643.

That reasoning cannot apply here, even by analogy, because any argument that the one-

year time limit on collateral attack was reopened by amendment of Mr. Porter's judgment

and sentence is foreclosed by this court's 2010 order dismissing his first two personal

restraint petitions. Were we writing on a clean slate with the evidence and argument now

presented,>a majority of the panel might reach a different conclusion. But the November

15,2010 order is res judicata on the issue of whether the one-year time limit for collateral

attack ran in January 2004.

Assignment ofError 2: The State's motion to amend the judgment and
'  sentence-violated promises in the plea agreement ■ — .it-

Mr. Porter complained below and complains on appeal that because his prior

collateral attacks have been dismissed as time barred or successive, he has never had a

hearing on the merits of whether he should be allowed to withdraw his guilty plea.

A motion for relief from judgment under the superior court criminal rule, like a

personal restraint petition, is subject to RCW 10.73.090 and .100. CrR 7.8(b). If such a
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motion or petition is filed more than a year after the judgment and sentence became final,

it is barred as untimely unless the judgment and sentence is invalid on its face, the trial

court lacked competent jurisdiction, or the petition is based solely on one or more of the

exceptions set forth in RCW 10.73.100(l)-(6). See In re Pers. Restraint ofBenavidez,

160 Wn. App. 165, 170, 246 P.3d 842 (2011) (addressing timeliness of a petition). hM

Porter filed his motion more than one year after the judgment and sentence became final.

While .it is true that Mr. Porter has never had a hearing on the merits of his plea

withdrawal claim, he is not entitled to such a hearing unless his challenge falls within an

exception to the one-year rule. His brief on appeal does not identify any exception that

applies.

Assignment ofError 3: The trial court erred in dismissing
appellant's motion for relieffrom judgment on principles of collateral

estoppel and res judicata

Finally, Mr. Porter argues that the grounds on which the trial court dismissed his

motion were improper because his reasons for seeking to withdraw his plea have never

been addressed on their merits and he has always proceeded pro se. He argues that our

Supreme Court can review his motion on its merits under RAP 16.4(d) and we should

transfer his appeal to that court. Br. of Appellant at 11.

For a reason unrelated to Mr. Porter's argument, the trial court did abuse its

discretion: it should have assessed timeliness, found the motion untimely, and transferred

it to this court for consideration as a personal restraint petition. CrR 7.8(c)(2).

, 8
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Nonetheless, we can affirm the trial court's rejection of a defendant's CrR 7.8 motion on

any grounds supported by the record. State v. Costich, 152 Wn.2d 463, All, 98 P.3d 795

(2004).

Because Mr. Porter's motion is untimely, we are required to dismiss it, even if we

treat as a personal restraint petition that is also successive. A petition that is both

untimely and successive must be dismissed as untimely rather than transferred to the

Supreme Court. In re Pers. Restraint ofBell, 187 Wn.2d 558, 564, 387 P.3d 719 (2017).

We affirm the trial court's dismissal on the basis of harmless error: had it

transferred the motion to this court for consideration as a personal restraint petition, we

would have found it untimely.

Affirmed.

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to ROW

2.06.040.

Siddoway, J.

WE CONCUR:

Korsmp^
L
Lawrence-Berrey, A.C.J.
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